§1779.89

which the balance of the debt will be
paid.

(d) Transfer fees. Transfer fees are a
one-time nonrefundable cost to be col-
lected by the lender at the time of ap-
plication or proposal.

(1) The transfer fees will be a stand-
ard fee plus the cost of the appraisal.

(2) The lender will collect and submit
the fee to the Agency.

(3) The Agency may waive the trans-
fer fee if it determines that such waiv-
er is in the best interest of the Agency.

(e) Processing transfers and assump-
tions. (1) In any transfer and assump-
tion case, the transferor (including any
guarantor) may be released from liabil-
ity by the lender only with prior Agen-
cy written concurrence and only when
the value of the collateral being trans-
ferred is at least equal to the amount
of the loan, or part of the loan, being
assumed. If the transfer is for less than
the entire debt:

(i) The Agency must determine that
the transferor and any guarantor have
no reasonable debt-paying ability con-
sidering their assets and income at the
time of transfer, and

(ii) The lender must certify that the
transferor has cooperated in good faith,
used due diligence to maintain the col-
lateral against loss, and has otherwise
fulfilled all of the regulations of this
part to the best of the borrower’s abil-
ity.

(2) The lender will make, in all cases,
a complete credit analysis to deter-
mine viability of the project (subject
to the Agency review and approval) in-
cluding any requirement for deposit in
an escrow account as security to meet
the determined equity requirements for
the project.

(3) The lender will confirm that the
transaction can be properly transferred
and the conveyance instruments will
be filed, registered, or recorded as ap-
propriate and legally permissible.

(4) The assumption will be made on
the lender’s form of Assumption Agree-
ment and will contain the Agency case
number of the transferor and trans-
feree.

(5) Loan terms cannot be changed by
the Assumption Agreement unless pre-
viously approved in writing by the
Agency with the concurrence of holder
and the transferor (including guarantor
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if it has not been released from per-
sonal liability). Any new loan terms
cannot exceed those authorized in this
part. The lender’s request will be sup-
ported by:

(i) An explanation of the reasons for
the proposed change in the loan terms,
and

(ii) Certification that the lien posi-
tion securing the guaranteed loan will
be maintained or improved, and proper
hazard insurance will be continued in
effect.

(6) In the case of a transfer and as-
sumption, it is the lender’s responsi-
bility to see that all such transfers and
assumptions will be noted on all origi-
nals of the Loan Note Guarantee. The
lender will provide the Agency a copy
of the Transfer and Assumption Agree-
ment.

(7) If a loss should occur upon a com-
plete transfer of assets and assumption
for less than the full amount of the
debt and the transferor-debtor (includ-
ing personal guarantor) is released
from personal liability (as provided in
paragraph (e)(1)(i) of this section), the
lender (if holding the guaranteed por-
tion) may file an estimated Report of
Loss to recover their pro rata share of
the actual loss at that time. Approved
protective advances and accrued inter-
est made during the arrangement of a
transfer and assumption, if not as-
sumed by the transferee, will be en-
tered on the estimated Report of Loss.

§1779.89 Mergers.

(a) General. The Agency may approve
mergers or consolidations (herein re-
ferred to as ‘‘mergers’’) when the re-
sulting organization will be eligible for
an Agency guaranteed loan and as-
sumes all the liabilities and acquires
all the assets of the merged borrower.
Mergers may be approved when:

(1) The merger is in the best interest
of the Government and the merging
borrower;

(2) The resulting borrower can meet
all required conditions as contained in
specific loan note agreements; and

(3) All property can be legally trans-
ferred to the resulting borrower.

(b) Distinguishing mergers from trans-
fers and assumptions. Mergers occur
when one entity combines with another
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entity in such a way that the first enti-
ty ceases to exist as a separate entity
while the other continues. In a consoli-
dation, two or more entities combine
to form a new, consolidated entity with
the original entity ceasing to exist.
Such transactions must be distin-
guished from transfers and assump-
tions in which a transferor will not
necessarily go out of existence, and the
transferee will not always take all the
transferor’s assets nor assume all the
transferor’s liabilities.

§1779.90 Disposition of acquired prop-
erty.

(a) General. When the lender acquires
title to the collateral and the final loss
claim is not paid until final disposi-
tion, the lender must proceed as quick-
ly as possible to develop a plan to fully
protect the collateral, and the lender
must dispose of the collateral without
delay.

(b) Re-title collateral. Any collateral
accepted by the lender must not be ti-
tled in the Agency’s name in whole or
in part. The Agency’s position is that
of a guarantor relating to losses, not a
lender.

(c) Collateral preservation. After ac-
quiring the collateral, the lender must
protect the collateral from deteriora-
tion (weather, vandalism, etc.). Hazard
insurance in an amount necessary to
cover the fair market value of the col-
lateral must be maintained.

(d) Collateral sale. (1) The lender will
prepare and submit to the Agency a
plan on the best method of sale, keep-
ing in mind any prospective pur-
chasers. The Agency must approve the
plan in writing. If an existing approved
liquidation plan addresses the disposi-
tion of acquired property, no further
review is required unless modification
of the plan is needed.

(2) Anytime there is a case when the
conversion of collateral to cash can
reasonably be expected to result in a
negative net recovery amount, aban-
donment of the collateral should be
considered. The Agency must approve
abandonment in writing.

§1779.94

§§1779.91-1779.93 [Reserved]

§1779.94 Determination and payment
of loss.

In all liquidation cases, final settle-
ment will be made with the lender
after the collateral is liquidated. The
Agency will have the right to recover
losses paid under the guarantee from
any liable party.

(a) General.If the lender takes title to
collateral, any loss will be based on the
collateral value at the time the lender
obtains title.

(b) Loss calculations. The Report of
Loss form (available in any Agency of-
fice) will be used for calculations of all
estimated and final loss determina-
tions. Estimated loss payments may
only be approved after the lender has
submitted a liquidation plan approved
by the Agency.

(c) Estimated loss payments.When the
lender is conducting the liquidation
and owns any of the guaranteed por-
tion of the loan, it may request an esti-
mated loss payment by submitting an
estimate of loss that will occur in con-
nection with liquidation of the loan.
An estimated loss payment may be ap-
proved after the Agency has approved
the liquidation plan.

(1) The lender will prepare and sub-
mit a Report of Loss using the ap-
praised value in lieu of amount re-
ceived from sale of collateral.

(2) The estimated loss payment shall
be calculated as of the date of such
payment. The total amount of the loss
payment remitted by the Agency will
be applied by the lender on the guaran-
teed portion of the loan debt. Such ap-
plication does not release the borrower
from liability. At the time of final loss
settlement, the lender may notify the
borrower that the loss payment has
been so applied.

(3) After liquidation has been com-
pleted, a final Report of Loss will be
submitted by the lender to the Agency.

(d) Final report of loss.In all cases, a
final Report of Loss must be submitted
to the Agency. Before Agency approval
of any final loss report, the lender
must account for all funds obtained,
disposition of the collateral, all costs
incurred, and any other information
necessary for the successful completion
of liquidation. Upon receipt of the final
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